Mens rea -Mistake of Law & Mistake of Fact in German

Introduction
Even though international criminal law is an autonomous area of law and its terms are to be construed accordingly, the proper interpretation and appropriate application of international criminal law often requires a comparative analysis of national legal systems. The two ad hoc Tribunals have consistently referenced national approaches to a variety of legal issues to support their findings on issues of both substantive and procedural international criminal law. 1 Among these issues was the identification of the mens rea required for triggering the criminal responsibility for serious violations of international humanitarian law. It is a general principle of law that the establishment of criminal culpability requires an analysis of both actus reus, the material element of a crime, and mens rea, the mental element of a crime. 2 The jurisprudence of the Tribunals mirrors the difficulty of identifying the various forms and shades of mens rea in international criminal law. One reason for this is the lack of a general definition of the issue in either the Nuremberg and Tokyo Charters, 3 or the Statutes of the two ad hoc Tribunals. 4 As a result of the general uncertainty regarding the definition of various categories of mens rea and the absence of a customary rule regarding these issues, the drafters of the Rome Statute decided to include a special provision on the subject. 5 However, it is doubtful
